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DEPARTMENT OF FACILITIES MANAGEMENT 
CONSULTANT’S SERVICES AGREEMENT 

 
for 

 
Click here to enter text. 

 
 
THIS AGREEMENT made in on the ________ day of _________________ 
 
BETWEEN:   Memorial University of Newfoundland (the “Owner”) 
 
AND:    Click here to enter text. (the “Consultant”) 
 
RECITALS: 
 

A. The Owner issued a Request for Click here to enter text. on Click here to enter a 
date. (the “Request for Proposals”(RFP)) for the Services (defined below), as amended 
by the Addenda and Clarifications (defined below), if any. 

 
B. The Consultant submitted the Consultant Proposal (defined below). 

 
C. The Owner has agreed to accept the Consultant Proposal on the terms and conditions 

hereinafter set out, and the Consultant has agreed that it will provide the Services 
required by the RFP (as such term is defined in Appendix 1 – Terms and Conditions) 
and under this Agreement (as such term is defined in Appendix 1 – Terms and 
Conditions). 
 

D. This initial part of the Agreement, which is comprised of the Parties, Recitals, Section 1 
and execution page(s), is referred to herein as the “Cover Pages”, and the Agreement is 
comprised of the Cover Pages and all appendices thereto including the specific 
appendices and other items referred to in Section 1.2 of Appendix 1 – Terms and 
Conditions. 

 
NOW THEREFORE this Agreement witnesses that in consideration for the mutual covenants 
and agreements contained herein, the Parties agree as follows: 
 

1. That the Owner hereby engages the Consultant to perform the Services, and the 
Consultant hereby agrees to provide the Services, all in accordance with this 
Agreement, which for greater certainty includes the following additional specific details: 
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TABLE 1 - DETAILS 

RFP for Click here to 
enter text.: 

The project description is as outlined in the RFP for the Services, as 
amended by the Addenda and Clarifications, if any, attached hereto as 
Appendix 2.  
 
Click here to enter text. 
 
(the “Project”)  
 

Consultant Address 
for Service: 

The Consultant’s address for service for the purpose of Section 14.4 of 
Appendix 1 – Terms and Conditions is: 
 
Click here to enter text. 
Click here to enter text. 
Click here to enter text. 
 
Attention:  Click here to enter text.  
 
Facsimile:  Click here to enter text. 
 

Consultant Proposal: Proposal dated Click here to enter a date. comprised of a Technical 
Submission and a Financial Submission and Additional Services (if 
applicable) Click here to enter text., attached hereto as Appendix 3. 
 
(the (“Consultant Proposal”) 
 

Description of 
Services: 

The services to be provided by the Consultant shall include the services 
marked below:  
 
☐ Work Schedule - Section 3.3 of Appendix 1 (if applicable, attach 

Appendix 5). 
☐ Cost Control - Section 3.4 of Appendix 1 
☐ Sub-consultants – Section 3.5 of Appendix 1 
☐ Functional Program Development and Advisory Services – Section 

3.6 of Appendix 1 
☐ Concept Design (includes Schematics) – Section 3.7 of Appendix 

1 
☐ Design Development – Section 3.8 of Appendix 1 
☐ Construction Contract Documents – Section 3.9 of Appendix 1 
☐ Bidding and Construction Contract Award – Section 3.10 of 

Appendix 1 
☐ Construction Contract Administration – Section 3.11 of Appendix 1 
☐ Additional Services in accordance with the requirements of 

Section 3.2 of Appendix 1 (if applicable, attach in Appendix 3) 
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(collectively, the “Services”). 

Addenda and 
Clarifications: 

 Click here to enter text.  
 
Attached hereto as Appendix 2 (collectively, the “Addenda and 
Clarifications”). 
 

Specified 
Deliverables: 

Click here to enter text. 
 
(collectively, the “Specified Deliverables”) 
 

University Guidelines, 
Policies and 
Specifications: 
 

The Consultant must request from the Owner all guidelines, policies 
and specifications of the Owner which relate or inform the Services 
being provided. Without limiting the generality of the foregoing, the 
Owner advises that the following guidelines, policies and specifications 
are applicable to the Services: 
 

 Computing and Communication MUNet Specs;  
 Memorial University of Newfoundland Campus Master Plan; 
 University Space Standards and Guidelines; 
 Click here to enter text. 

 
All guidelines, policies and specifications related to or informing the 
Services, including, without limitation, those specified above are 
referred to herein as the “University Guidelines, Policies and 
Specifications”). 
 

Insurance Coverage: The Consultant is required to have insurance coverage as set out in 
Section 3.13 of Appendix 1 - Terms and Conditions.  
 
The Consultant is required to have Click here to enter text. of 
insurance coverage for this project. 
 

Owner’s 
Representatives: 

The Owner advises that the person(s) listed below are the authorized 
representatives of the Owner for the Project with decision making 
authority to resolve on behalf of the Owner all matters that may arise 
during the performance of the Services. 
 
Name Position Contact Information 

(e-mail, telephone, fax, 
address) 

Click here to 
enter text. 

Click here to 
enter text. 

e-mail:  Click here to enter 
text. 
Phone: Click here to enter 
text. 
Fax:  Click here to enter 
text. 
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Room Click here to enter 
text. 
Facilities Management 
Building 
Memorial University 
St. John’s, NL  A1C 5S7 
Canada 
 

Click here to 
enter text. 

Click here to 
enter text. 

e-mail:        
Phone:       
Fax:        
 
Room       
Facilities Management 
Building 
Memorial University  
St. John’s, NL  A1C 5S7 
Canada 
 

 
 

Owner Address for 
Service: 

The Owner’s address for service for purpose of Section 14.4 of 
Appendix 1 – Terms and Conditions is: 
 
Click here to enter text. 
Room Click here to enter text. 
Facilities Management Building 
Memorial University  
St. John’s, NL  A1C 5S7 
Canada 
 
Facsimile:  Click here to enter text. 
 

Fee: The total compensation for the performance of the Services (not 
including Additional Services) shall be $Click here to enter text. + 
HST (the “Fee”). 
 
The fee for Additional Services shall be determined in accordance with 
Section 8.2 of Appendix 1 – Terms and Conditions. 
 

Delivery of Payment 
Requirements: 
 

Payment requirements under Subsection 8.5(b) of the Appendix 1 – 
Terms and Conditions shall be delivered to the attention of:  
 
Click here to enter text. 
 
by ONE (not both) of the following: 
 
E-mail at:  FMAdmin@mun.ca 
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Or 
 
Mail to: c/o  Administrative Services 
  Facilities Management 
  Memorial University 
  St. John’s, NL 
  A1C 5S7 
 

 
IN WITNESS WHEREOF the Parties hereto have executed this Agreement on the date first 
written above. 
 
 
 
    
Witness (Signature)  Authorized Signatory (Signature) 
  Memorial University of Newfoundland 

 
 

 
                                                   
Witness (Print Name)  Authorized Signatory (Print Name and Title) 

Memorial University of Newfoundland 
 
 
 
     
Witness (Signature)  Consultant (Signature) 
 
 
 
    
Witness (Print Name)  Consultant (Print Name and Title) 
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1. DEFINITIONS 
 

1.1 “Addenda and Clarifications”, if used, has the meaning ascribed on the Cover 
Pages hereof. 

 
1.2 “Agreement” means this Services Agreement entered into between the Owner 

and the Consultant and consisting of the following: 
 

(a) The executed Cover Pages; 
 
(b) The Terms and Condition attached to the Cover Pages in this Appendix 1, 

as may be amended, supplemented or restated in writing signed by the 
Parties from time to time; 

 
(c) The Request for Proposals including all Addenda and Clarifications, if any, 

attached in Appendix 2; 
 
(d) The Consultant Proposal attached in Appendix 3; 
 
(e) The Protection of Privacy Requirements attached in Appendix 4;  
 
(f) Initial Services Schedule attached in Appendix 5, if applicable; 
 
(g) Applicable Reimbursement Requirements attached in Appendix 6; 
 
(h) University Guidelines, Policies and Specifications included on the Cover 

Pages hereof.  
 

1.3 “Approved Construction Cost Budget” means from time to time the latest budget 
for construction of the Project which has been approved in writing by the Owner, 
whether that be a Class D (+/- 20%), C (+/- 15%), B (+/- 10%) or A (+/- 5%) 
budget estimate. 

 
1.4 “Consultant” has the meaning ascribed on the Cover Pages hereof. 
 
1.5 “Consultant Proposal” has the meaning ascribed on the Cover Pages hereof. 
 
1.6 “Contractor” means the person(s), firm(s) or corporation(s) contracting with the 

Owner to provide labour, materials and equipment for the execution of the 
Project. 

 
1.7 “Contract” is the agreement between the Owner and the Contractor for the 

provision of the labour, materials and equipment for the execution of the Project 
by the Contractor. 
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1.8 “Contract Documents” consists of the executed agreement between the Owner 
and the Contractor, the general conditions of the Contract, the drawings and such 
other documents as are identified in the Contract and the general conditions as 
constituting part of the Contract Documents. 

 
1.9 “Cover Pages” has the meaning ascribed on the Cover Pages hereof. 
 
1.10 “Deliverables” shall include, where applicable, but are not limited to: 
 

(a) Land survey data and reports; 
 
(b)  Geotechnical surveys, data and reports; 
 
(c)   Fire and Life Safety code review documents; 
 
(d) National Building Code of Canada long form and backup documentation for 

submission;  
 
(e) Copies of (a) submissions made by the Consultant, and (b) materials used 

or prepared by the Consultant for submissions to be made by the Owner to 
the Government Services Centre of the Department of Service NL or the 
applicable department of the Government of Newfoundland and Labrador in 
respect of permits and accessibility; 

 
(f) 33% drawings, 66% drawings and specifications and 99% drawings and 

specifications; 
 
(g) Class “D”, “C”, “B” and “A” Estimates; 
 
(h) Issued for tender drawings and specifications; 
 
(i)  Issued for constructions drawings and specifications; 
 
(j) Cost and schedule forecasting reports; 
 
(k) Commissioning Plan; 
 
(l) Substantial Performance Certificate; 
 
(m) Total Performance Certificate; 
 
(n) As-built drawings; 
 
(o) Samples, models, mock-ups and renderings; 
 
(p) Operations and maintenance manuals; 
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(q) Building Information Management (BIM) models; 
 
(r) Shop drawings; 
 
(d) Testing reports and inspections; 
 
(t)  Correspondence with contractors; 
 
(u)  Requests for information, contemplated change notices, change orders and 

all similar documents and associated drawings and supporting 
documentation; 

 
(v)  Meeting minutes; 
 
(w)  Inspection forms and notes (written or digital) and inspections shall use 

Uniformat; 
 
(x)  Substantial performance inspection report complete with valuation of 

deficiencies; 
 
(y)  Pre-warranty expiry inspection report complete with valuation of 

repairs/corrections; and 
 
(z) Specified Deliverables identified on the Cover Pages hereof. 
 

1.11  “Holdback” means an amount equal to 10% of a payment due to the Consultant 
plus any Liens. 

 
1.12  “Fee” has the meaning ascribed to that term on the Cover Pages hereof. 
 
1.13  “Liens” means all amounts claimed by any person(s) pursuant to the Mechanics’ 

Lien Act of which the Owner has notice and any other lien. 
 
1.14  “Losses” means collectively any and all manner of action and actions, cause and 

causes of action, proceedings, suits, debts, duties, liabilities, rights, sums of 
money, accounts, controversies, losses, penalties, damages, costs, agreements, 
promises, contracts, claims or demands of any type or nature whatsoever by any 
person including, without limitation, third parties, directors, officers, employees, 
servants and agents of any party, under the laws of all jurisdictions in contract, 
tort, by statute or otherwise and in law or in equity, whether known or unknown, 
suspected or unsuspected, conditional or unconditional, matured or unmatured, 
liquidated or unliquidated, fixed or contingent. 

 
1.15  “Mechanics’ Lien Act” means Mechanics’ Lien Act, RSNL 1990 c. M-3, as 

amended (or any successor or replacement legislation). 
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1.16  “Owner” means Memorial University of Newfoundland. 
 
1.17  “Party” or “Parties” means a party to this Agreement. 
 
1.18  “Project” (i) if used, has the meaning ascribed on the Cover Pages hereof, or (ii) if 

“Project” is not defined on the Cover Pages, Project shall mean the Services. 
 
1.19  “Request for Proposals” has the meaning ascribed on the Cover Pages hereof. 
 
1.20  “RFP” means the Request for Proposals and any Addenda and Clarifications 

thereto. 
 
1.21  “Reimbursement Requirements” means the requirements for the reimbursement 

of external consultants for expenses attached as Appendix 6.  
 
1.22  “Services” means the provision and the execution of those Services for which the 

Consultant has been engaged by the Owner, as detailed on the Cover Pages 
hereof and set out throughout this Agreement. 

 
1.23  “Specified Deliverables” has the meaning ascribed to such term on the Cover 

Pages hereof. 
 
1.24  “Substantial Performance” has the meaning ascribed to that term in Section 2 of 

the Mechanics’ Lien Act. 
 
1.25  “Substantial Performance Certificate” means the certificate prepared by the 

Consultant certifying Substantial Performance by the Contractor.  
 
1.26  “Total Performance” means, as the context requires, (i) the entire construction to 

be performed by the Contractor under the Contract Documents has been 
completed and is so certified by the Consultant, or (ii) the completion of all 
Services by the Consultant under this Agreement and is so certified by the 
Owner. 

 
1.27  “Total Performance Certificate” means, as the context requires, (i) the certificate 

prepared by the Consultant and signed by the Owner  and Contractor certifying 
Total Performance by the Contractor, or (ii) the certificate prepared by the Owner 
certifying Total Performance by the Consultant. 

 
1.28  “University Guidelines, Policies and Specifications”, if used, has the meaning 

ascribed on the Cover Pages hereof. 
 
1.29  “Warranty Period” has the meaning ascribed to that term in Section 13.2. 
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2. THE OWNER’S RESPONSIBILITIES 
 

2.1  Site Survey Information 
 

 If applicable to the services provided by the Consultant, the Consultant shall 
procure an accurate survey of the Contract site as necessary to perform the 
Work.  The provision of such survey shall be an Additional Service (as defined 
below); however, no fee shall be charged by the Consultant for time spent by the 
Consultant, but all disbursements related to such survey shall be reimbursed by 
the Owner. The Owner shall furnish all relevant information in its possession for 
such purpose.  The Owner agrees that the survey requirement does not require 
the Consultant to provide a legal real property survey.  

 
 If site survey required, the site survey will include all information required for the 

setting out of the Project, existing grades and lines of streets, pavements, curbs, 
sidewalks, manholes, catch basins, invert elevations, location of all underground 
sanitary sewer, storm sewer and water supply pipelines, above and underground 
electrical and other public utilities, adjoining properties, existing buildings and 
other structures, restrictions, easements, boundaries and topography of/or 
affecting the Contract site.   

 
 If site survey required, it shall be the Consultant’s responsibility to ensure that all 

necessary data concerning the site conditions will be supplied by the surveyor.  
 
 The responsibility of data accuracy remains with the surveyor. 
 
2.2  Soils Survey Information 

 
 If applicable to the Services provided by the Consultant, the Owner shall furnish 

all relevant soils survey information in its possession for review by the 
Consultant, and it shall be the Consultant’s responsibility to determine if all 
necessary information is contained in such soil survey information and whether 
such soil survey information is sufficient and appropriate for the performance of 
the Work.  Should the Consultant determine that additional soil survey 
information is required, it shall advise the Owner of the need for such additional 
information and the procurement of such shall be subject to the Owner’s prior 
written approval.  If the Owner determines that such additional information is 
required, the Consultant and the Owner, both acting reasonably, shall agree on 
the soils survey information required and the appropriate party to procure such 
additional soils survey.  If the Consultant procures any such additional soils 
survey, such soils survey shall be an Additional Service (as defined below); 
however, no fee shall be charged by the Consultant for time spent by the 
Consultant, but all disbursements related to such soils survey shall be 
reimbursed by the Owner.   If soil survey required, it shall be the Consultant’s 
responsibility to determine that all of the necessary information is supplied by the 
soils consultant. 
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  The responsibility of data accuracy remains with the soils consultant. 

 
2.3  Owner’s Decision 
 
 The Owner shall give due consideration to all sketches, drawings, specifications, 

tenders, proposals, contracts and other documents laid before the Owner by the 
Consultant, and wherever prompt action is necessary, the Owner shall inform the 
Consultant of its decisions in such reasonable time as not to delay the Services. 

 
2.4  Owner’s Representative 
 
 The Owner shall appoint an individual or individuals with decision-making 

authority and identified as such on the Cover Pages hereof as its official 
representative(s) for the term of this Agreement.  Only the official representatives 
identified in the Cover Pages shall have the authority to resolve on behalf of the 
Owner all matters that may arise during the performance of the Services. 

 
 If the Owner engages a third party agent, the Owner will advise the Consultant in 

writing of such appointment and of the level of authority such third party agent 
has for and on behalf of the Owner. 

 
3. CONSULTANT’S SERVICES 

 
3.1  General Principles 
 
 The Consultant agrees to provide the Services as indicated on the Cover Pages 

and as required by the RFP.  The Services shall be performed for the Fee.  The 
Consultant agrees that the hourly rates set forth in the Consultant Proposal shall 
apply for the duration of the Services. 

 
 Throughout the provision of the Services, the Consultant shall provide the Owner 

with all Deliverables applicable to the Services, at such time as each such 
Delivery becomes available.  All deliverables including drawings, operation and 
maintenance manuals, shop drawings, as-builts and subconsultant reports must 
be submitted in electronic format acceptable to the Owner at its sole discretion.  
Original, editable and workable file formats should be preserved and delivered to 
the Owner where possible.  Acceptability of PDF files will be at the sole discretion 
of the Owner.   

 
3.2  Additional Services 
 
 The Consultant shall also provide additional services as may be required from 

time to time by the Owner in writing (the “Additional Services”).   
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 This Agreement, including Article 8.  FEES and Section 8.2 Additional Services, 
shall apply to the Additional Services.  For greater certainty, reference in this 
Agreement to "Services" shall include any Additional Services. 

 
3.3  Work Schedule 
 
 The agreed timeline for the performance of the Services by the Consultant is 

attached as Appendix 5 (the “Initial Services Schedule”) which shall be updated 
by the Consultant within fourteen (14) days of the date hereof to include the detail 
required by the Owner (the “Updated Services Schedule”). The Updated Services 
Schedule and the Initial Services Schedule shall be referenced in this Agreement 
collectively as the “Services Schedule”. 

 
 The Consultant shall perform the Services in accordance with the Services 

Schedule. 
 
 Where Work Schedule is indicated on the Cover Pages or in the RFP as one of 

the Services provided by the Consultant, the Consultant will: 
 

(a)  Ensure that Project meetings with other Consultants, sub-consultants and 
suppliers are called and held when necessary and attend all such meetings.  
In addition, the Consultant shall keep minutes at all such meetings and 
forward to the Owner within seven (7) days.  Such meetings shall be held 
not less than once a month and notification by the Consultant shall be given 
not less than one (1) week in advance; 

 
(b)  Prepare and issue instructional drawings as may be necessary for the 

proper execution of the Project; and 
 
(c) If applicable, undertake all other scheduling matters related to the Services 

that are identified in Section 3.11. 
 

3.4  Cost Control 
  
 Where Cost Control is indicated on the Cover Pages or in the RFP as one of the 

Services provided by the Consultant, the Consultant shall provide such Services 
in accordance with this Section 3.4. 

 
 The Consultant will adhere to the Approved Construction Cost Budget throughout 

all stages of the Project. 
 
 If at any time the Consultant considers its estimates indicate cost which exceed 

the Approved Construction Cost Budget limits, the Consultant will immediately 
advise the Owner.  If, in the opinion of the Owner, the excess is due to design 
cost factors or matters under the control or reasonably foreseeable by the 
Consultant, the Owner may require the Consultant, at its expense and at no 
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additional cost to the Owner, forthwith to do everything by way of revision of 
design to bring the cost estimate within the Approved Construction Cost Budget 
limits. 

 
 If the lowest qualified and acceptable tender for the Project or any part or phase 

for which the Consultant has prepared the design(s) or estimate(s) exceeds the 
Approved Construction Cost Budget for reasons which, in the opinion of the 
Owner, the Consultant should have foreseen and could have guarded against, 
the Consultant, at its own expense and at no additional cost to the Owner, will, if 
required by the Owner, do everything necessary including redesign to bring the 
cost of the tendered work within the Approved Construction Cost Budget limits. 

 
 Cost control will culminate by adherence to the Approved Construction Cost 

Budget in the preparation of the final working drawings and specification.  This is 
to be substantiated by a final, Class ‘A’ elemental cost analysis prepared by the 
Consultant and presented to the Owner with the final tender documents. 

 
 Any rework or redesign or revisions required by this Section shall not derogate 

from or in any way amend the Consultant’s obligation to perform in accordance 
with the Work Schedule. 

 
3.5  Sub-consultants 
 
 The Consultant acknowledges and agrees that it is taking full responsibility for the 

performance of this Agreement and that the Owner shall not be required to deal 
directly with any of the Consultant’s sub-consultants. The Consultant shall not 
assign this Agreement or subcontract the whole or any part of the Services 
without the prior written consent of the Owner. 

 
 If the Owner consents in writing to the sub-contracting of the whole or any part of 

the Services, the terms of this Agreement shall apply to the sub-contract and the 
sub-consultant mutatis mutandis. The assignment of this Agreement, or the 
subcontracting of any Services, shall not relieve Consultant of its obligations 
under this Agreement. 

 
 The Consultant shall pay any permitted sub-consultants out of the Fee and no 

additional amounts shall be payable by the Owner to the Consultant or any sub-
consultant for Services provided by sub-consultant. 

 
3.6  Functional Program Development and Advisory Services 
 
 Where Functional Program Development and Advisory Services are indicated on 

the Cover Pages or in the RFP as one of the Services provided by the 
Consultant, the Consultant shall: 
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(a)  Prepare a functional program for the Project to examine and define the 
Owner’s needs and objectives for the Project and establish criteria for 
evaluating potential design solutions or strategic alternatives;   

 
(b) Identify, research and observe, as part of the functional program process: 

 
(i)  The users of the proposed Project and their work activities (including, 

without limitation, function-by-function, room-by-room, or department-
by-department activity plans, staffing plans and storage 
requirements); 

 
(ii)  The volume of activity planned for Project components (including, 

without limitation, throughput and flow patterns); 
 
(iii)  The planning impacts of the Project on local infrastructure; 

 
(iv) The social impact of the program on the community; and  
 
(v)  The impact of the Project’s occupants and processes on the built 

environment. 
 
(c)  Prepare a functional program report, including, without limitation:  
 

(i)  The Owner’s philosophy, value, goals and image;  
 
(ii)  Site requirements (such as parking, circulation, orientation); 
 
(iii)  Explicit space requirements; 
 
(iv)  Financial requirements and a preliminary budget; 
 
(v)  Scheduling and time frame for the project; 
 
(vi)  Other requirements relating to regulatory issues, authorities, 

community goals/concerns, or ecological or environmental concerns, 
as applicable; and  

 
(vii)  A recommended construction project delivery method. 

 
3.7  Concept Design (includes Schematics) 
 
 Where Concept Design is indicated on the Cover Pages or in the RFP as one of 

the Services provided by the Consultant, the Consultant shall provide such 
Services in accordance with this Section 3.7. 
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 The Consultant shall investigate and review the RFP and all of the available 

documentation referenced therein and prepare schematic design studies 
consisting of drawings and other documents setting forth the general concept and 
functional requirements of the Project, identifying the fire and life safety and code 
issues and identifying the design criteria for the various systems. 

 
 These studies shall be summarized with recommendations in a 

concept/schematic design report to the Owner.  Such a report shall include a 
Class ‘D’ budget and planning time schedule. 

 
3.8    Design Development 
 
 Where Design Development is indicated on the Cover Pages or in the RFP as 

one of the Services provided by the Consultant, the Consultant shall provide such 
Services in accordance with this Section 3.8. 

 
 Upon the Owner’s selection of a definite scheme, the Consultant shall develop 

preliminary drawings and outline specifications which shall clearly define the 
design concept in terms of siting, functional planning, layouts, elevations, 
appearance and character, construction and materials as well as structural, 
mechanical and electrical systems. 

 
 Upon completion of the preliminary functional plans and routine specification, the 

Consultant will provide the Owner with a Class ‘C’ elemental cost estimate.  An 
Approved Construction Cost Budget for future expenditure on the Project will be 
developed by the Consultant and based on this estimate and provided to the 
Owner for its review and approval in writing if acceptable.   

 
 The Consultant will prepare from the foregoing a "Design Development Package" 

and will submit five (5) copies to the Owner for approval in writing. 
 
3.9  Construction Contract Documents 
 
 Where Construction Contract Documents is indicated on the Cover Pages or in 

the RFP as one of the Services provided by the Consultant, the Consultant shall 
provide such Services in accordance with this Section 3.9. 

 
 The Consultant shall not proceed to prepare construction Contract Documents 

until it has received written authorization from the Owner. Upon receipt of the 
Owner’s written notification to proceed, the Consultant shall prepare working 
drawings and specifications providing details required for tendering, construction 
and completion of the Project. 
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 The Consultant shall keep the Owner informed, at all times, of any conditions or 
changes affecting the general process, the schedule or the cost of the Project 
and provide progress drawings when requested.  

 
 The Consultant shall find solutions and make all changes to ensure completion of 

the Project within the requirements of the Approved Construction Cost Budget 
and as expressed in this Agreement. 

 
  The Consultant shall submit 90% complete Contract Documents with a Class ‘B’ 

estimate to the Owner for review. 
 
 Space layouts will be prepared for all areas, based on the University Space 

Standards and Guidelines. 
 
 The Consultant shall submit to the Owner, for its written approval, the final 

working drawings and specifications and the pre-tender report which shall include 
the Consultant’s final, Class ‘A’ estimate, all desirable applications for review of 
drawings by governmental and regulatory agencies, as well as all other items 
customarily included in a pre-tender report. 

 
3.10 Bidding and Construction Contract Award 
 
 Where Bidding and Construction Contract Award is indicated on the Cover Pages 

or in the RFP as one of the Services provided by the Consultant, the Consultant 
shall provide such Services in accordance with this Section 3.10. 

 
 The Consultant will prepare a draft of the tender call documents in accordance 

with the Owner’s requirements, including without limitation instructions to bidders 
and general conditions. The Owner will provide the form of contract which is to be 
included as the Contract with the tender call documents. 

 
 The Consultant shall provide a draft of the tender call documents to the Owner for 

approval in writing.  The Owner will advertise the tender call for the Project and 
will convene and administer a tender opening board. 

 
 The Consultant will provide the Owner with up to five (5) sets of plans and 

specifications for up to four (4) tender packages which are included within the 
Fee.  Any required reproductions above this amount will be reimbursed by the 
Owner at cost.  The Consultant will dispense plans and specifications and 
addenda thereto and will administer the Project during the tender period.  The 
Consultant will prepare such addenda as is necessary during the tender period.  
The Consultant will advise the Owner on all requests for "alternate approvals" of 
equipment and materials. 

 
 Addenda to the tender call documents will be issued by the Consultant to reach 

bidders prior to the tender closing. 
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 The Consultant will analyse the bids received from all bidders in response to the 

tender call and provide the Owner with a written recommendation based on its 
review within one (1) week of the tender opening. 

 
 It shall remain within the Owner’s discretion to either accept or reject a bid. 
 
3.11 Construction Contract Administration 
 
 Where Construction Contract Administration is indicated on the Cover Pages or 

in the RFP as one of the Services provided by the Consultant, the Consultant 
shall:  
 
(a)  Provide for the administration and supervision of the Contract in the 

Consultant’s office and at the location of the Project (the “Contract Site”); 
 
(b)  Keep detailed records of all aspects of the Project relating to the 

administration and supervision of the Project; 
 
(c)  Prepare, within two (2) weeks prior to tender call, detailed administrative 

instructions to be submitted to the Owner for approval. Such administrative 
instructions, when approved in writing by the Owner, will be issued by the 
Consultant to all persons required to follow or be aware of such 
administrative instructions, and such procedures will be followed by such 
persons until the completion of the Project.  The procedures will cover, but 
will not necessarily be limited to, correspondence, progress claims, final 
acceptance certificates, job meetings, as built drawings, etc.; 

 
(d)  Provide general review and inspection of the Project to determine that its 

construction is in accordance with the working drawings and specifications.  
Such general review shall require that: 
 
(i)   The Consultant must have on its staff suitable and experienced field 

supervisory personnel who will be designated as responsible for the 
contract administration of the Project.  Such staff will be subject to the 
prior written approval of the Owner; 

 
(ii)  The Consultant’s designated field representatives shall make regular 

visits to the Contract Site to determine if the Project is proceeding in 
general accordance with the Contract Documents.  The frequency of 
such visits shall be determined by the Owner; however, in no case 
shall it be less than two (2) weeks even where there is constant 
representation at the Contract Site; 

 
(iii)  During such visits, the Consultant will prepare a site visit report that 

includes notification of any non-conforming work observed for the 
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Project and will determine whether all deficiencies have been 
addressed in accordance with the Contract Documents.  Copies of 
such lists will be forwarded to the Owner indicating what action has 
been taken. 

 
(e)  Submit monthly reports to the Owner in narrative form, summarizing the 

progress of the Project construction and such other information as the 
Owner may require from time to time and will include digital photographs 
taken during the course of the scheduled site reviews demonstrating issues 
or non-conformances with the Work and digital photographs used 
specifically to demonstrate progress of the Project; 

 
(f)  Review (or shall cause the review by its approved sub-consultants) all 

testing results called for under the Contract Documents and  work with the 
Owner to identify the groups within the Owner who may be impacted by 
such testing and shall ensure that such groups are notified at least one (1) 
week in advance of any such tests; 

 
(g)  Prepare and issue change orders as approved by the Owner; 
 
(h)  Recommend to the Owner the amounts owing to the Contractor under the 

Contract based on the Consultant’s observations and evaluation of the 
Contractor’s application for payment; 

 
(i)  Transcribe “as-built" information from the Project, as provided by the 

Contractor, to the original drawings, provide a set of such documents to the 
Owner in a form suitable for reproduction, and provide as-built information 
in electronic format acceptable to the Owner with workable file formats 
preserved and provided where possible.  The cost of the Consultant’s staff 
in the preparation of the as-built reproducible information will be part of the 
Fee;  

 
 (j)  Organize, through the Contractor, a complete commissioning of all of the 

components of the Project to determine that the various parts are operating 
in the manner as intended by the Contract Documents.  The Substantial 
Performance Certificate will not be issued until the final commissioning of 
the work has been successfully completed and so certified by the 
Consultant;  

 
(k) Upon achievement of Substantial Performance by the Contractor, prepare, 

sign and deliver to the Owner the Substantial Performance Certificate.  
Prior to the issuance of such Substantial Performance Certificate, the 
Consultant shall ensure that the Owner has been provided with all 
Deliverables related to the Contract and shall provide any remaining 
Deliverables forthwith including, without limitation, a complete set of the 
contract drawings revised to record all changes "as-builts”; 
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(l)  Upon achievement of Total Performance by the Contractor (including the 

rectification of any deficiencies), prepare a Total Performance Certificate for 
issuance to the Contractor.  The Total Performance Certificate, in order to 
be valid, will require the signature of the Consultant, the Contractor and the 
Owner;  

 
(m)  Carry out visual inspections at the request of the Owner during the 

Warranty Period to determine whether the Contractor has remedied all 
defects and failures and, when satisfied, to certify in writing to this effect.  
For greater certainty, any inspection which is recommended by the 
Consultant which involves imaging, demolition or other non-visual 
inspection work will be reviewed with the Owner and subject to the Owner’s 
written approval prior to being undertaken.  No fees will be charged by the 
Consultant for its time spent in respect of such inspections; however, any 
disbursements by the Consultant shall be reimbursed by the Owner in 
accordance with the Reimbursement Requirements; 

 
(n)  Provide the Owner with a post-construction evaluation of the Project, 

including all buildings, building services and cost analysis, which will 
include a final cost of construction review, including all changes and 
amendments, and a report on the performance on the building which would 
include a guide for the Owner as well as a program or formula for use by 
the Owner in future years to determine the performance of the designed 
building.  In addition, the Consultant will perform a post-occupancy 
evaluation of the completed building within one (1) year of its completion 
and occupancy.  The post-occupancy evaluation will include: 
 
(i)  An analysis of energy performance over baseline, provided that the 

Owner releases all necessary energy consumption information to the 
Consultant required for such analysis; 

 
(ii)  A review of material selections for durability and condition; 
 
(iii)  A workshop with the Owner to discuss lessons learned from process 

and feedback received from users of the building, including the 
Owner’s staff;  

 
(iv)  A review by the Owner and Consultant of any warranty issues that 

have arisen; and 
 
(v)   A review of control systems (building automation) to verify 

performance of control systems to design intent.   
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3.12 Resident Services (Additional Services) 
 
 Where requested in writing by the Owner, the Consultant shall provide resident 

services as Additional Services in accordance with this Section 3.12. 
 
 Particular aspects of the Project will require additional on-site services, e.g., 

review and inspection of structural components, mechanical systems and 
electrical systems. 

 
 The Owner will require a residential, full-time representative on the Project in 

order to ensure that the Project is constructed in accordance with the terms and 
conditions of the Contract Documents.  Resident services do not take the place of 
any professional responsibilities of the Consultant to witness tests, review work, 
review submittals and comment on the work of the Contractor. 

 
 Resident staff is required to compile and preserve up-to-date records of 

execution of the Project including measurement of qualities/quantities of material 
used showing also the mode and location of use and inspect the Project 
continuously while the construction is in progress.  Such residential staff must be 
experienced and qualified and acceptable to the Owner. 

 
 Resident staff will arrange for and witness all tests and evaluations of Project 

materials and equipment, maintain and keep available for examination by the 
Owner a continuous daily record showing the number of persons and items of 
equipment from time to time employed in connection with the Project by the 
Contractor, provide all other information and advice necessary to assess the 
progress, determine the causes of any delays, perform all required inspections 
and verify the claims and examine and verify any payment claims due to the 
Contractor for the progress of the construction on the Project. 

 
 An Owner’s Coordinator acceptable to both the Owner and the Consultant may 

be engaged by either the Owner or Consultant at the discretion of the Owner, in 
which case the Owner shall approve the salary or fee to be paid for such services 
in advance and shall establish the duties to be carried out by the Owner’s 
Coordinator. 

 
3.13 Insurance 
 
 In performing the Services, the Consultant will obtain and maintain insurance as 

described below: 
 

(a) All insurance required to be maintained by the Consultant shall be primary 
with respect to other similar or complementary insurance maintained by 
Owner; 
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(b) Prior to commencement of the Services, the Consultant shall provide 
evidence of insurance policies required to be procured by the Consultant 
hereunder in the form of a Certificate of Insurance. Similar evidence of 
renewals shall be provided to Owner upon request; 

 
(c) All amounts of claims, losses or damages otherwise covered but not 

recoverable from the Consultant's insurers by reason of: (i) application of 
deductible clauses pertaining to Consultant furnished insurance; or (ii) any 
breach by the Consultant of the terms of its insurance policies, shall be for 
the account of and paid by the Consultant; 

 
(d) Consultant purchased policies shall contain clauses which require 

notification to the Owner in writing at least thirty (30) days prior to any 
cancellation of such policies. Consultant shall notify the Owner in writing at 
least thirty days prior to any material change in such policies; 

 
(e) Insurance to be provided by the Consultant shall include, as a minimum, 

the following: 
 
(i) Workplace compensation and/or employer's liability coverage to the 

full extent required by all laws (including, if applicable, maritime and 
international law) or $5,000,000, whichever is the greater, applicable 
wherever the Services is to be performed under this Agreement 
and/or contracts of employment for Consultant's employees are made 
or expressed to be made; 

 
(ii) Comprehensive general liability insurance for personal injury to or 

death of third parties and loss of or damage to property of third 
parties, including Consultant’s contingent liability with respect to the 
operations of sub-consultants, and contractual liability assumed by 
the Consultant under this Agreement, arising out of or in any way 
connected with the performance of the Services, subject to a limit of 
not less than $5,000,000 per occurrence and in the aggregate; 

 
(iii) Comprehensive automobile liability insurance which complies with all 

applicable governmental requirements including coverage for all 
automotive equipment owned, hired or otherwise procured by the 
Consultant for the Services, subject to a limit of not less than 
$5,000,000 per occurrence.  In respect of vehicles not owned by the 
Consultant, it shall maintain and keep in force non-owned automobile 
liability insurance protecting its liability, including that assumed under 
this Agreement, subject to a limit of not less than $5,000,000 per 
occurrence and in the aggregate; 

 
(iv) Professional liability insurance covering negligent acts, errors and 

omissions arising out of the performance of design and engineering 



 
 Consultant’s Services Agreement 

Terms and Conditions 
 Click here to enter text. Page 17  
 

CSA v Nov 2016 Consulting Services Agreement v Nov 2016.docx 

Services under this Agreement. The professional liability insurance 
shall be continued to be maintained by the Consultant for a period at 
least equal to the Warranty Period, subject to a limit of not less than 
$2,000,000 per occurrence and in the aggregate unless otherwise 
stated in Table 1 - Details; and 

 
(v) Any other insurance which it is required by law to provide. 

 
(f) Each Party shall afford the other all reasonable assistance as may be 

required for prompt notice to insurers and for preparation and negotiation of 
insurance claim; 

 
(g) The Consultant shall give to the Owner prompt notification, in any event no 

more than twenty-four (24) hours after the time of the incident, of any 
accident or incident occurring during the progress of the Services, whether 
or not it may result in a claim against the Owner's or the Consultant's 
insurance policies; 

 
(h) All such insurance shall be maintained by the Consultant during the term of 

this Agreement and up to the expiry of the Warranty Period; 
 
(i)  All insurance shall be placed with insurers authorized to do business in the 

Province of Newfoundland and Labrador. 
 
4.  CONSULTANT’S ACTIONS AND DECISIONS 
 
  4.1  The Consultant acknowledges that it has had adequate discussion and access to 

sufficient information to enable them to undertake the Services contracted for the 
Fee. 

 
  4.2  The Consultant agrees to act promptly on all matters requiring an action or 

decision on its part affecting the provision of the Services. 
 
  4.3  The Consultant acknowledges that regulatory codes and standards applicable to 

the Services will be met and that it will obtain any required approvals from the 
regulatory authorities for the provision of the Services. 

 
    The Consultant acknowledges that the integration of capital work into existing 

mechanical, electrical, controls, data, space management, building services and 
equipment management systems is of paramount importance to the Owner, and 
the Consultant shall consult with the Owner’s technical services, operations and 
maintenance and engineering groups to ensure that the Consultant meets 
existing standards and practices related to the Services. The Consultant must 
request from the Owner all University Guidelines, Policies and Specifications 
which relate to or inform the Services being provided. Throughout the term of the 
Agreement, the Consultant must request from the Owner any updates or 
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revisions to the University Guidelines, Policies and Specifications before using or 
relying on such documents in the Services. 

 
Without limiting the generality of the foregoing, if applicable to the Services, all 
engineering drawings, plans and calculations shall be properly signed and 
stamped in accordance with the Engineers and Geoscientists Act (Newfoundland 
and Labrador) and any successor or replacement legislation thereto, the 
regulations thereunder and the guidelines from time to time established by the 
Professional Engineers and Geoscientists of Newfoundland and Labrador 
(PEGNL) (or its successor from time to time). If applicable to the Services, the 
Consultant (or an approved sub-consultant) will stamp and approve all design 
calculations, drawings and other documents essential to the execution of the 
Services. 

 
  4.4  No acceptance or approval by the Owner, whether expressed or implied, shall be 

deemed to relieve the Consultant of its contractual, professional or technical 
responsibility for the Services. 

 
  4.5  If applicable to the provision of the Services, the Consultant is encouraged to 

specify local materials when the materials are available, of satisfactory quality 
and competitive in cost. 

 
  4.6  The Consultant hereby represents and warrants to the Owner as follows and 

acknowledges that the Owner is relying upon such representations and 
warranties in connection with entering into this Agreement and making payments 
due hereunder: 

 
 (a) The Consultant has all necessary corporate power and authority to enter 

into this Agreement and perform its obligations hereunder; 
 
 (b) All necessary corporate action and other action has been taken by the 

Consultant to authorize the execution and delivery of this Agreement by the 
Consultant and the performance by the Consultant of its obligations under 
this Agreement, and this Agreement has been duly executed and delivered 
by the Consultant and constitutes a legal, valid and binding obligation of the 
Consultant, enforceable against the Consultant in accordance with its 
terms; 

 
 (c) Neither the execution and delivery of this Agreement by the Consultant nor 

the performance by the Consultant of its obligations under this Agreement 
will conflict with or result in the violation of any of the terms and provisions 
of the constating documents or by-laws of the Consultant or of any 
agreement, obligation, contract, commitment, law or regulation to which the 
Consultant is a party or by which it is bound; and 
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   (d) The Consultant is a resident of Canada for the purpose of Canadian income 
tax legislation. If the Consultant is or becomes a non resident, the Owner 
may withhold from any payment otherwise due and owing under the terms 
of this Agreement any percentage of any such payment as may be required 
by such legislation. The Consultant shall inform the Owner forthwith of any 
change in its residency status for income tax purposes and in any event the 
Consultant shall indemnify the Owner for any payment not withheld, but 
required to be paid pursuant to such legislation, including any interest and 
penalty assessed thereon. 

 
  4.7  The Consultant acknowledges that timely performance of the Services is of 

paramount importance to the Owner. Unless otherwise directed by the Owner in 
writing, the Consultant shall work diligently to reach completion of the Services 
and achieve any required milestones in accordance with the Services Schedule. 

 
  4.8  The Consultant shall use its best efforts to avoid and mitigate any delay in the 

performance or provision of the Services. 
 
5.  STAFF 
 
  5.1  If applicable to the Services, the Consultant shall retain or employ professional 

staff licensed to practice in the Province of Newfoundland and Labrador by its 
respective professional associations for the conduct of the Services. 

 
  5.2  The Consultant shall assign to the performance of the Services, those personnel 

identified in the Consultant Proposal.  The Consultant shall not replace such key 
personnel unless replacement becomes unavoidable, and in such case, the 
Consultant shall provide the Owner with the résumés and qualifications of 
potential candidates for such position(s).  The Owner shall have the right to first 
approve any proposed replacement personnel. 

 
  5.3  At the request of the Owner, the Consultant will provide the Owner with a list of 

its employees and those of its sub-consultants who will be assigned to the 
provision of the Services.  The list will include the classification of each employee 
and typical hourly rates to be paid.  The purpose of such lists will be to assess 
the Consultant’s staff for the Services and to establish rates for payments should 
the Services be abandoned or postponed by the Owner.  The Consultant will 
notify the Owner’s Representative of any additions or changes. 

 
6.  PROJECT MANAGEMENT/CONSTRUCTION MANAGEMENT 
 
  The Owner may elect to retain a project manager or construction manger to carry out the 

work of this Project and, if such appointment occurs, the Owner (in its sole discretion) 
shall specify the scope of such services.  On this basis, the Owner reserves the right to 
renegotiate the duties of the Consultant and the commensurate fee.  The fees and 
expenses of a project manager will not be included as part of the Consultant’s Fee. 
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7.  REIMBURSABLE EXPENSES  
 

The Consultant shall be reimbursed at cost for certain reimbursable expenses incurred 
in relation to the performance of this Agreement in accordance with the Reimbursement 
Requirements. 

 
8.  FEES 
 

 8.1  Services 
 

The Consultant agrees that its total compensation for the performance of the 
Services, other than the Additional Services, shall be the Fee, which does not 
include Harmonized Sales Tax, and which is earned as set out in Section 8.3. 
 
It is agreed by the Parties hereto that accounts payable under this Agreement 
shall be payable only when the Services has been performed to the satisfaction 
of the Owner within the cost limit established by the Agreement, and any 
payment in respect of a phase or part of a phase shall not be deemed a waiver of 
the Owner’s rights of set-off at law or under this Agreement for costs or expenses 
arising from default or negligence of the Consultant or its sub-consultants. 

 
 8.2 Additional Services 
 

Additional Services shall be provided at the rates described in the Consultant 
Proposal.  If any of the Additional Services require services for which a rate is not 
included in the Consultant Proposal, then rates shall be negotiated between the 
Consultant and the Owner, and agreed upon in writing, before the 
commencement of any Additional Services.  Payment shall be made in 
accordance with this Article 8. 

 
 8.3  Payments 

 
The Fee shall be broken down and payments made in a manner hereinafter 
outlined: 

 
(a) Upon written approval by the Owner, up to the completion of the Concept 

Design Stage: 
 
 .15 x Fee 
 
(b) Upon written approval of the Owner, up to the completion of the Design 

Development Stage: 
 
 .15 x Fee 
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(c) Upon written approval of the Owner, up to the completion of approved 
Construction Contract Documents suitable for tendering purposes and pre-
tender estimate: 

 
 .40 x Fee 
 
(d) Upon written approval of the Owner, up to the completion of the bidding and 

completion of written recommendation for construction contract award: 
 
 .05 x Fee 
 
(e) During Construction Contract Administration upon written approval of the 

Owner, up to the completion of Construction Contract Administration: 
 
 .25 x Fee 
 

 8.4  Holdbacks 
   

As set out in Subsection 8.5 (b), the Owner shall retain the Holdback (as well as 
the other items referenced in Subsection 8.5 (b)) from each payment due to the 
Consultant hereunder upon: 
 
a) Achievement of Total Performance by the Consultant; 

 
b) The delivery to the Owner of a sworn Declaration (in the form provided by 

the Owner) signed by the Consultant and declaring that all payments 
have been made by the Consultant to its suppliers and sub-consultants 
with the exception of monies that are being withheld in accordance with 
the Mechanics’ Lien Act or to satisfy deficiencies; and  

 
c) Confirmation from the Consultant to the Owner that the Owner has been 

provided with all Deliverables related to the Agreement, the Owner will 
prepare and issue to the Consultant a Total Performance Certificate. 
Upon issuance of the Total Performance Certificate, the Owner shall 
make all remaining payments to the Consultant out of the Holdback as 
are permitted by the Mechanics' Lien Act and the terms of this 
Agreement. 

 
 8.5  Invoicing/Payment/Disputed Amounts 

 
(a) Invoicing   
      

The Consultant shall invoice the Owner for the total amount payable as 
determined in accordance with Article 8.  The invoice shall provide, at 
minimum, an arithmetic calculation of fees payable and a detailed list of 
expenses including copies of receipts, documentation and time sheets.   All 
invoices shall clearly identify any amounts paid or charged in respect of 
Canadian import duties, sales taxes and Goods and Services Tax (GST) or 
Harmonized Sales Tax (HST).  In addition, the Consultant’s GST/HST 
registration number shall be quoted on all invoices.  Invoices shall be 
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submitted to the Owner along with all reasonably necessary back-up 
documentation, and payment of the invoice by the Owner shall be as 
provided in Subsection 8.5 (b). 

 
 The Consultant may issue invoices monthly or at such other times which 

are agreed between the Owner and the Consultant in writing.  Amounts for 
Additional Services may also be invoiced monthly or at such other times 
which are agreed between the Owner and the Consultant in writing. 

 
(b) Payment  
 

The invoice and all back-up documentation required hereunder shall be 
submitted for payment as indicated on the Cover Pages hereof. 

 
 The Consultant agrees that no payment made by the Owner under the 

terms of this Agreement shall constitute, or shall be construed to constitute, 
the acceptance of the accuracy of any invoice, the acceptance of the 
validity of any charge, or the waiver of any right to claim repayment, unless 
and until the Owner’s audit rights with respect thereto, as set forth in Article 
11 hereof, shall have expired and such invoice, charge or payment shall not 
have been challenged.  The Consultant further agrees that no payment 
made by the Consultant under the terms of this Agreement shall constitute, 
or shall be construed to constitute, the acceptance of any faulty or defective 
Services. 

 
 The Owner shall pay the Consultant within forty-five (45) days of receiving a 

properly documented invoice from the Consultant the amount due on the 
invoice less: 

 
(i) The Holdback; 
 
(ii) All amounts of credit then owning to the Owner; 
 
(iii) Any withholding amounts required by any governmental authority, 

including any Holdback; 
 
(iv) Any disputed amounts; and 
 
(v) Any amounts not payable to the Consultant under Sections 8.1 or 8.2 

hereof.  
 
(c) Disputed Amounts   
 

In the event of dispute, of any nature or kind, over any item or items in an 
invoice, the disputed amount shall be left unpaid until such time as the 
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Parties reach agreement regarding the disputed amount and failing such 
agreement thereon, the Owner and the Consultant shall: 

 
(i) Use their best efforts in good faith to reach a reasonable and 

equitable resolution of the dispute; or  
 
(ii) Proceed with good faith negotiations between managers of the 

Parties with decision making powers.  If the Parties still fail to reach 
an agreement, the dispute shall be resolved in accordance with 
Article 10.  The disputed amount, if payable, shall be paid within 
fifteen (15) days from the date resolution is reached regarding the 
disputed amount.  Undisputed amounts, whether appearing on the 
same invoice or a different invoice as the disputed amount, shall be 
paid in accordance with Subsection 8.5 (b). 

 
9.  SPECIAL CONDITIONS 
 
  9.1  Force Majeure 
 

(a) For the purposes of this Article, “Force Majeure” means an occurrence 
beyond the reasonable control of the Party claiming suspension of an 
obligation hereunder, which has not been caused by such Party's 
negligence and which such Party was unable to prevent or provide against 
by the exercise of reasonable diligence at a reasonable cost and includes, 
without limiting the generality of the foregoing, an act of God, war, 
revolution, insurrection, blockage, riot, strike, a lockout or other industrial 
disturbance, fire, lightning, unusually severe weather, storms, floods, 
explosion, accident, government restraint, action, delay or inaction. 

 
(b) If any Party is prevented by Force Majeure from fulfilling any obligation 

hereunder, the obligations of the Party, in so far only as its obligations are 
affected by the force majeure, shall be suspended while the Force Majeure 
continues to prevent the performance of such obligation and for that time 
thereafter as that Party may reasonably require to commence to fulfil such 
obligation.  A Party prevented from fulfilling any obligation by Force Majeure 
shall promptly give the other Party notice of the Force Majeure and the 
affected obligations, including reasonably full particulars in respect thereof. 

 
(c) The Party claiming suspension of an obligation, as aforesaid, shall promptly 

remedy the cause and effect of the applicable Force Majeure, in so far as it 
is reasonably able so to do, and such Party shall promptly give the other 
Party notice when the Force Majeure ceases to prevent the performance of 
the applicable obligation. The terms of settlement of any strike, lockout or 
other industrial disturbance shall be wholly in the discretion of such Party, 
notwithstanding this Section, and that Party shall not be required to accede 
to the demands of its opponents in any strike, lockout or industrial 



 
 Consultant’s Services Agreement 

Terms and Conditions 
 Click here to enter text. Page 24  
 

CSA v Nov 2016 Consulting Services Agreement v Nov 2016.docx 

disturbance solely to remedy promptly the Force Majeure thereby 
constituted. 

 
 If, within a reasonable time after a Force Majeure occurrence which has 

caused the Consultant to suspend or delay performance of the Services, 
the Consultant has failed to take such action as the Consultant could 
lawfully initiate to remove or relieve either the Force Majeure occurrence or 
its direct or indirect effects, the Owner may, in its sole discretion and after 
written notice to the Consultant, at Consultant's expense, initiate such 
measures, including but not limited to, the hiring of third parties designed to 
remove or relieve such Force Majeure occurrence or its direct or indirect 
effects and thereafter require the Consultant to resume full or partial 
performance of the Services. Alternatively, the Owner, in its sole discretion, 
may decide to terminate this Agreement without any liability whatsoever. 

 
(d) Notwithstanding anything contained in this Section, lack of finances shall 

not be considered a Force Majeure nor shall any Force Majeure suspend 
any obligation for the payment of money due hereunder. 

 
  9.2  Confidentiality 
 

It is acknowledged by the Consultant that in the performance of this Agreement 
there will be disclosed to the Consultant information of the Owner (including 
without limitation all intellectual property, drawings, specifications, dies, patterns 
and the like supplied by the Owner or prepared or constructed by the Consultant 
in connection with the Services), which has not been generally disclosed to the 
public (the “Confidential Information”). It is acknowledged that it is necessary to 
the proper and efficient performance of the Agreement that disclosure of 
Confidential Information may need to be made to the employees of the 
Consultant (“Permitted Purposes”). 

 
The term “Confidential Information” does not include information which becomes: 
 
a) Generally available to the public other than as a result of a disclosure by 

the Consultant or its agents or employees; 
 
b) Available to the Consultant on a non-confidential basis from a source 

other than the Owner or its employees, provided that such source is not 
bound by a confidentiality agreement with the Owner. It is further agreed 
by each Party that money damages would not be sufficient remedy for 
any breach of this Section by the Consultant or its employees, and in 
addition to all other remedies, the Owner shall be entitled to specific 
performance and injunctive or other equitable relief as a remedy for any 
such breach, and the Consultant further agrees to waive and to use its 
best efforts to cause its employees to waive any requirement for the 
securing or posting of any bond in connection with such remedy. 
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It is agreed that the Confidential Information will not be used by the Consultant in 
any manner that may be detrimental, commercially or otherwise, to the Owner 
and that the Confidential Information will be kept confidential by the Consultant 
provided, however, that such Confidential Information may be disclosed to 
employees of the Consultant who need to know such information for the 
Permitted Purposes. It shall be the responsibility of the Consultant to inform such 
of its employees who have access to Confidential Information of the confidential 
nature of such information and to cause them to treat such information in the 
strictest of confidence and only for the Permitted Purposes. 

 
Except as provided herein, the Confidential Information shall not be disclosed to 
others without prior written approval of the Owner, and upon completion of 
Services or upon termination of the Agreement, the Confidential Information shall 
be returned to the Owner. 

 
In the event that the Consultant is requested in any proceeding to disclose any 
Confidential Information, the Consultant shall provide immediate notice of such 
request to the Owner so that it may seek an appropriate protective order. It is 
further agreed that, if in the absence of a protective order the Consultant is 
nonetheless compelled to disclose Confidential Information, such information 
may be disclosed without liability hereunder provided that the Consultant give 
written notice to the Owner of all information to be disclosed at the earliest 
possible time as is practicable and that the Consultant utilize its best efforts to 
obtain assurances that confidential treatment will be accorded to such 
information. The Consultant will be responsible for any breach of this Agreement 
by its employees. It is further agreed that upon request the Consultant will 
promptly redeliver to the Owner all copies of the Confidential Information and, 
furthermore, will destroy all memoranda, notes and other writings prepared by 
the Consultant or its employees based on the Confidential Information. 

 
Failure or delay by the Owner in exercising any right, power or privilege under 
this Section shall not operate as a waiver thereof, nor shall any single or partial 
exercise thereof preclude any other further exercise thereof or the exercise of 
any right, power or privilege thereunder. 
 
The Consultant acknowledges that the Owner is a public body subject to the 
Access to Information and Protection of Privacy Act, SNL 2002 Ch. A-1.1 and 
that this Agreement, the records of the Consultant supplied to the Owner and all 
related records in the custody or control of the Owner may be subject to a 
request for access under such legislation. 
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  9.3  Default 
 
 (a)  The Consultant shall be in default (“Default”) if any one of the following 

occur: 
 

(i) If the Consultant becomes insolvent or if insolvency, receivership or 
bankruptcy proceedings are commenced by or against the 
Consultant;  

 
(ii) If the Consultant assigns, subcontracts or transfers this Agreement or 

any right or interest therein, except as expressly permitted hereunder; 
 
(iii) If the interest of the Consultant under this Agreement is devolved to 

any person or corporation other than as specifically permitted herein;  
 
(iv) If the Consultant fails to make prompt payment for labour or materials 

or to its sub-consultants, unless such failure of the Consultant to pay 
is as a result of a bona fide dispute as to amounts payable by the 
Consultant for labour or materials or to its sub-consultants (as the 
case may be) and provided that any undisputed amounts are 
promptly paid; 

 
(v) If the Consultant breaches applicable laws or ordinances or the lawful 

requirements of any competent authority or instructions of the Owner 
or if, except for any of the reasons of Force Majeure (as defined 
herein), the Consultant fails, neglects, refuses or is unable at any time 
during the course of the Services to provide ample material, 
equipment, services or labour to perform the Services at a rate or in a 
manner deemed sufficient by the Owner to give reasonable 
assurance that the Consultant shall complete the Services in 
accordance with this Agreement;  

 
(vi) If the Consultant fails to prosecute the Services in such a manner as 

to complete the Services in accordance with the Services Schedule, 
provided, however, that the Owner first provides the Consultant with 
thirty (30) days’ notice of its intention to terminate their Agreement for 
default of this Subsection and a reasonable opportunity to cure such 
Default; or  

 
(vii) If the Consultant defaults in its performance of a representation, 

warranty or guarantee or other provision of this Agreement provided, 
however, that the Owner first provides the Consultant with thirty 
(30) days’ notice of its intention to terminate this Agreement for 
default of this Subsection and a reasonable opportunity to cure such 
Default.   
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If the Consultant is in Default, then the Owner, without prejudice to any 
other rights or remedies available to it under this Agreement or at law, may 
terminate this Agreement forthwith by giving written notice of termination to 
the Consultant, and/or the Owner shall have the right to finish the Services 
either directly or by using the services of other Consultants or the services 
of the Consultant’s employees.  

 
(b)  In the case of Default: 

 
(i)  The Consultant shall execute all papers and take all other steps 

which may be required to vest in the Owner all rights, title, set offs 
and other benefits held by the Consultant in connection with the 
performance of the Services; 

 
(ii)  The Consultant shall be liable for actual Losses incurred by the 

Owner on account of the Consultant’s Default, which actual Losses 
may be set-off against amounts due to the Consultant hereunder; and 

 
(iii)  The Owner shall be entitled to suspend payments to the Consultant 

until such time as 1) it has been determined by written agreement 
between Owner and the Consultant that amounts are due to the 
Consultant, 2) the Consultant cures the Default, or 3) it has been 
determined in accordance with Article 10 that amounts are due to the 
Consultant, in all cases taking into account the Owner’s rights of set-
off against any such payments. 

 
  9.4  Suspension of Services or Termination without Default 
 

(a)  The Owner may, in its sole discretion and without or without reason, 
suspend the Services or any portion thereof at any time by providing twenty 
(20) days’ written notice to the Consultant.  Upon receipt of such written 
notice, the Consultant shall: 

 
(i)  Stop all suspended Services and place no further sub-consultants or 

orders in relation to the suspended Services; 
 
(ii)  Forward to the Owner all complete or incomplete reports, data and 

other documents pertaining to such suspended Services or portion 
thereof; 

 
(iii)  If requested by the Owner, assign or suspend sub-consultants and 

orders to the extent they relate to the suspended portion of the 
Services; 

 
(iv)  Complete the performance of any unsuspended portions of the 

Services in accordance with this Agreement; 



 
 Consultant’s Services Agreement 

Terms and Conditions 
 Click here to enter text. Page 28  
 

CSA v Nov 2016 Consulting Services Agreement v Nov 2016.docx 

 
(v)  Cooperate and assist the Owner in respect of the best methods of 

mitigating any delays, costs or Losses arising from the suspended 
Services; and  

 
(vi)  Maintain the key personnel identified in the Consultant Proposal for 

up to thirty (30) days from the Notice of Suspension as required by 
the Owner. 

 
In the event of such suspension, the Consultant shall be paid by the Owner in 
accordance with Subsection 9.4 (c) hereof. 
 
If the Owner requests the Consultant proceed with the Services within sixty (60) 
days or less from the date that the Owner requested the Services be suspended, 
the Consultant shall, upon the cessation of such suspension, and may, at its 
option if requested by the Owner when such suspension is longer than sixty (60) 
days, resume performance of the Services, and the Owner shall reimburse the 
Consultant in accordance with Subsection 9.4 (d) hereof. 
 
If on or after sixty-one (61) days of suspension the Owner requests resumption of 
the Services, the Consultant may refuse to resume the Services. 
 
(b)  In addition, the Owner, may in its sole discretion and without cause, 

terminate all or any part of the Services at any time upon ten (10) days’ 
written notice to the Consultant.  Upon receipt of such notice, the 
Consultant shall stop the Services, or portion thereof, and forward to the 
Owner all complete or incomplete reports, data and other documents 
pertaining to such cancelled Services, or portion thereof, and shall assign 
any subcontracts to the Owner if the Owner so requests.   

 
(c)  In the event of suspension or termination of any part of the Services in 

accordance with the provisions of this Section 9.4, the Consultant shall be 
entitled to full payment for that part of the Services performed by the 
Consultant under the terms and conditions of this Agreement up to the 
effective date of such termination or suspension.  

 
 If this Agreement provides for the payment for Services upon the 

completion of milestones, then the following provision shall apply: 
  
 Should this Agreement be suspended or terminated by the Owner in 

accordance with the provisions of this Section prior to the completion of any 
or all of milestones for payment, the payment for any Services completed in 
addition to an approved milestone will be on the basis of hourly rates for the 
classification involved as set out in the Consultant Proposal. 
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 The Owner shall not pay any cancellation fees or expenses related to 
cancellation, termination or suspension (unless the Consultant is entitled to 
payment of fees or expenses on resumption of the Services under 
Subsection 9.4 (a)) by the Owner under this Section 9.4 and shall not be 
liable for any Losses of the Consultant including, without limitation, loss of 
anticipated profits on account of such suspension or termination. 

 
(d) In the event of a resumption of suspended Services under Subsection 

9.4 (a), the Consultant shall be paid: 
 
(i)  Disbursements incurred in relation to the suspension of the Services; 
 
(ii)  Third party cancellation charges incurred by the Consultant to the 

date of the suspension; and 
 
(iii)  Any demobilization costs and remobilization costs.  

 
  9.5  Provision of Materials on Termination 
 

Upon suspension and/or termination of this Agreement, irrespective of the time, 
manner or cause of the said suspension and/or termination, the Consultant must 
provide the Owner with all Deliverables, including, without limitation, drawings, 
reports, specifications, bills of quantities, calculations, computer generated files 
and other documents and/or records related to the Services, including all copies 
except for one copy which the Consultant shall be entitled to retain subject to the 
confidentiality provisions of this Agreement. 

 
  9.6  Survival of Agreement 
 

The rights and obligations of the Owner and the Consultant, which by their nature 
survive termination or completion of this Agreement, including but not limited to 
those relating to confidentiality, liability, indemnification, warranty and other 
remedies, settlement of accounts, audit, taxes and disputes, shall survive any 
termination or suspension of the Services and expiration of this Agreement and 
remain enforceable thereafter, anything in this Agreement to the contrary 
notwithstanding. 

 
  9.7  Suspension or Termination by Consultant 
 

Failure by the Owner to make payments, other than those payments which may 
be delayed or withheld by the Owner pursuant to Sections 8.4 and 8.5 hereof, is 
substantial non-performance and cause for either termination or suspension of 
the Agreement.  If the Owner fails to make timely payments to the Consultant of 
amounts due to the Consultant, other than those payments which may be 
delayed or withheld by the Owner pursuant to Sections 8.4 and 8.5 hereof, the 
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Consultant may upon forty-five (45) days’ prior written notice to the Owner 
suspend performance of the Services under this Agreement. 
 

10.  DISPUTE RESOLUTION 
 

In the event of disagreement between the Parties as to the performance of the Services 
or the interpretation, application or administration of the Agreement, the Consultant shall 
continue to perform the Services as per the terms and conditions of the Agreement. All 
differences between the Parties not resolved by negotiation and all disputes and claims 
of either Party arising out of this Agreement and its performance shall be settled in 
accordance with this Article. 
 
In the event of any dispute arising out of or in connection with this Agreement, the 
Parties shall make all best efforts to resolve all disputes and claims by negotiation and 
agree to provide, without prejudice, open and timely written disclosure of relevant facts, 
information and documents to facilitate these negotiations.  
 
In the event that negotiation does not succeed in resolving the dispute, or if either one of 
the Parties refuses or chooses to opt out of the negotiation, the dispute will be resolved 
through confidential final and binding arbitration to be held in St. John’s, Newfoundland 
and Labrador excluding any further legal procedure. Such arbitration will be governed by 
the rules of the Arbitration Act (Newfoundland and Labrador) by one arbitrator. The 
arbitrator shall be appointed in accordance with the said rules. The arbitration shall be 
conducted and all related communications shall be in the English language. 

 
11.  RIGHT OF AUDIT 
 

The Consultant will keep and maintain accurate time sheets and cost invoice records of 
its services performed under this Agreement including services performed on its behalf 
by a sub-consultant (if permitted) and, when required, make such material available for 
inspection and audit by the Owner. 
 
The Consultant shall be responsible for ensuring that all of its records and its permitted 
sub-consultants’ records specified above are preserved and made available at any time 
for audit, without additional compensation therefore, for a period of seven (7) years after 
the expiry of the Warranty Period.  The Owner’s right to audit such records shall 
continue for the period of time in which the Consultant is required to retain such records. 

 
12.  COPYRIGHT 
 

All surveys, reports, drawings, calculations, design, plans, specifications and other digital 
or hard copy data compiled and collected in connection with the Services are the 
property of the Owner and the copyright therein vests in the Owner.  The Consultant 
may retain one (1) complete set of the above-described material for its records.  The 
Owner will make available its originals to the Consultant for all proper and reasonable 



 
 Consultant’s Services Agreement 

Terms and Conditions 
 Click here to enter text. Page 31  
 

CSA v Nov 2016 Consulting Services Agreement v Nov 2016.docx 

purposes for a period of five (5) years following the completion or termination of the 
Consultant’s services under this Agreement.  

 
13.  WARRANTY AND INDEMNITY 
 
 13.1 Warranty 
 

The Consultant hereby warrants to the Owner as follows and acknowledges that 
the Owner is relying upon such warranties in connection with entering into this 
Agreement and making payments due hereunder: 

 
(a) The Services will meet all of the requirements set forth in this Agreement. If 

errors and omissions arise in respect of the performance of the Services 
under this Agreement, Section 13.2 shall apply; 

 
(b) The Consultant has all of the required skills, facilities, equipment and 

capacity to perform the Services and will perform the Services with all due 
diligence and in a manner and to a standard which would normally be 
employed by a recognized reputable professional Consultant performing 
Services of a comparable nature; and 

 
(c) All deliverables including, if applicable to the Services, all design, 

engineering, drawings and specifications prepared or supplied by the 
Consultant will be accurate to the standards of skill, care and diligence 
referred to in Subsection 13.1 (b). 

 
  13.2 Warranty Period and Remedy for Non-Performance  
 

The Warranty Period with regard to this Agreement is from the date on which the 
Services are performed by the Consultant up to where:   
 
(a)  The Consultant has been engaged to provide construction contract 

administration services pursuant to Section 3.11 hereof, the date which is 
one (1) year from the issuance of the Substantial Performance Certificate; 
or 

 
(b)  The Consultant has not been engaged to provide construction contract 

administration services as part of the Services, the date which is one (1) 
year from the issuance of the Total Performance Certificate to the 
Consultant for the Services provided hereunder. 

 
(the applicable period, referred to herein as the “Warranty Period”). 

 
The Consultant shall, upon notice by the Owner, correct by re-performing the 
Services in which the deficiency or defect appeared or performing additional 
Services of the same nature as the Services at its own cost and expense, any 
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deficiencies or defect in its Services or any defect caused by the performance, 
purported performance or non-performance of the Services, which appear prior 
to or during the Warranty Period (the “Corrective Services”) and for which the 
Owner has provided such notice to the Consultant no later than thirty (30) days 
after the end of the Warranty Period. 

 
The Warranty Period is extended for an additional one (1) year period from the 
later of 1) the completion of the Corrective Services or 2) the end of the original 
Warranty Period in respect of any deficiencies caused by the performance, 
purported performance or non-performance of the Corrective Services.  

 
  13.3 Owner’s Right to Complete 
  

In the event the Consultant fails or refuses to correct such deficiencies or defect 
in a timely manner, the Consultant shall be in Default under this Agreement in 
which case the Owner reserves the right to complete any required remedial 
Services itself, or by others, and Section 9.3 shall apply. 

 
  13.4 Owner’s Other Rights 
 

The Owner's right to require the Consultant to re-perform the Services set forth in 
this Article 13 shall be in addition to, and not a waiver, reduction or restriction of, 
the Owner's other rights and remedies at law or in equity. Nothing contained in 
this Article 13 shall reduce or limit the otherwise applicable statutes of limitation 
for any action based upon the Consultant's breach of any representation, 
warranty or guarantee. 

 
  13.5 Consultant’s Liability and Indemnity 
 

(a) The Consultant shall be liable to the Owner for and shall indemnify, defend 
and save harmless the Owner from and against all Losses which the Owner 
may suffer, pay or incur as a result of the Consultant’s failure to comply with 
the terms of this Agreement and any negligence, negligent omission or 
wilful misconduct of the Consultant in connection with, related to or arising 
out of this Agreement. 

 
(b) Without limiting the generality of the foregoing, the Consultant shall be 

liable to the Owner for and shall indemnify, defend and save harmless the 
Owner from and against all Losses which the Owner may suffer, pay or 
incur in respect of: 

 
(i) Any Lien placed by the Consultant or any sub-consultant or supplier 

or other person arising from the performance of the Services; and 
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(ii) The actual or alleged infringement of any rights under patent, 
copyright or any other intellectual property right or any litigation based 
thereon, arising from the Services. 

 
The Consultant’s liability to indemnify or reimburse the Owner under this Agreement shall 
not limit or prejudice the Owner from relying on the provisions of applicable legislation. 
 
For greater certainty, the indemnity survives the end of the Warranty Period. 

 
14. AGREEMENT 
 

14.1. This Agreement shall enure to the benefit of and be binding upon the Parties 
hereto, their successors and permitted assigns. 

 
14.2 This Agreement may not be assigned in whole or in part without the prior written 

consent of the Owner. 
 
14.3 This Agreement shall be governed by and construed in accordance with the laws 

of the Province of Newfoundland and Labrador and the federal laws of Canada 
applicable therein.   The Parties irrevocably submit to the exclusive jurisdiction of 
the courts of the Province of Newfoundland and Labrador, as applicable, with 
respect to any matter arising hereunder or related hereto. 

 
14.4 Any notice or communication required or permitted to be given under this 

Agreement must be in writing and shall be served either personally, by facsimile 
(with adequate proof of delivery), by deposit with an overnight courier with 
charges prepaid, or by prepaid registered post addressed 1) to the Owner at the 
address and facsimile number provided on the Cover Pages hereof, and 2) to the 
Consultant at the address and facsimile number provided on the Cover Pages 
hereof, or 3) such other address as either Party may give the other by written 
notice. 

 
  Any such notices shall be deemed to have been given 1) upon delivery in the 

case of personal delivery, 2) upon the first business day following facsimile 
receipt, 3) one (1) business day after deposit with an overnight courier, or 
4) three (3) business days after deposit in the mail, provided that if such mail 
service shall be interrupted by strike or other irregularity before the deemed 
receipt of such notice as aforesaid, then such notice shall not be effective unless 
delivered or transmitted via facsimile. 

 
14.5  This Agreement, together with any documents incorporated by reference herein, 

constitutes the entire agreement between the Consultant and the Owner in 
connection with the subject matter hereof and there are no other representations, 
warranties, undertakings, promises, covenants, conditions, terms, agreements or 
inducements by or between the parties hereto relating to the subject matter of 
this Agreement not embodied or contained in this Agreement. 
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 In the process of selecting the Consultant, the Owner relied upon the Consultant 

Proposal. Notwithstanding the foregoing, for the purpose of clarification or 
interpretation, the Owner may rely upon the Consultant Proposal and any other 
documents and submissions made by the Consultant.   

 
In the event of any conflict in the documents comprising this Agreement, the 
following shall apply: 

    
(a) The Cover Pages together with Appendix 1 – Terms and Conditions 

(without reference to the other Appendices) shall govern over all other 
Appendices; and 

 
(b) The RFP shall take precedence over the Consultant Proposal. 

 
If any of the terms of the Consultant Proposal violate any of the terms, provisions 
or context of the RFP or a provision or context of the Cover Pages together with 
Appendix 1 – Terms and Conditions (without reference to the other Appendices), 
the parties agree that the terms, provisions or context of the RFP or the provision 
or context of the Cover Pages together with Appendix 1 – Terms and Conditions 
(without reference to the other Appendices) shall prevail, and the Consultant 
Proposal will be construed as having been altered to conform with such terms, 
provisions or context.  If any of the terms of the Cover Pages together with 
Appendix 1 – Terms and Conditions (without reference to the other Appendices) 
conflict with the terms of the RFP, the terms and provisions of the Cover Pages 
together with Appendix 1 – Terms and Conditions (without reference to the other 
Appendices) prevail. 

 
14.6  Headings used in this Agreement are provided for convenience only and shall not 

be used to construe meaning or intent. 
 
14.7  This Agreement shall be interpreted according to the ordinary and usual meaning 

of the words herein, including any usage or custom in the industry which is 
relevant to the provisions of the Services. 

 
14.8  Words importing the singular include the plural and vice versa, and words 

importing gender include all genders. 
 
14.9  This Agreement may be amended only by written instrument executed by both 

Parties.  No modification or change to this Agreement shall be binding upon any 
Party unless contained in writing signed by the other Party.  No course of dealing, 
course of performance, or trade usage, and no parol evidence of any nature, 
shall be used to supplement or modify such agreement and understanding. 

 
(a) No waiver or course of dealing shall extend to, or constitute a waiver of, any 

subsequent or other defaults or impair any right consequent thereon.   
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(b) No failure or delay on the part of any Party in exercising any right, power, or 

privilege hereunder and no course of dealing between the parties shall 
operate as a waiver of any default or any such right, power or privilege. 

 
(c) No waiver to this Agreement shall be binding unless in writing signed by the 

waiving Party. 
 

If any term or provision of this Agreement or the application thereof to any 
persons or circumstances shall to any extent or for any reason be invalid or 
unenforceable, the remainder of this Agreement and the application of such 
terms or provisions to persons or circumstances other than those as to which it is 
held invalid or unenforceable shall not be affected thereby, and each such 
remaining term or provision of this Agreement shall be valid and enforced to the 
fullest extent permitted by law. 

 
 14.10 This Agreement may be executed in one or more counterparts, each of which so 

executed will constitute an original and all of which together will constitute one 
and the same agreement. This Agreement may be executed and delivered by fax 
or email (pdf) and shall upon such execution and delivery be fully enforceable. 
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PROTECTION OF PRIVACY 
 

This Appendix forms part of the agreement between: 
 
MEMORIAL UNIVERSITY OF NEWFOUNDLAND (the “University”) 
 
and 
 
the Consultant (as defined on the Cover Pages of this Agreement)  
 
Respecting a Consultant’s Agreement between the Owner and the Consultant dated as of the 
date hereof (the “Agreement”). 
 
Definitions 
 
1. In this Appendix, 
 

(a) “Act” means the Access to Information and Protection of Privacy Act of 
Newfoundland and Labrador, as amended from time to time; 

 
(b) “Contact Information” means information to enable an individual at a place of 

business to be contacted and includes the name, position name or title, business 
telephone number, business address, business email or business fax number of the 
individual; 
 

(c) “Personal Information” means recorded information about an identifiable individual, 
other than Contact Information, collected or created by the Consultant as a result of 
the Agreement or any previous agreement between the University and the 
Consultant dealing with the same subject matter as the Agreement. 

 
Purpose 
 
2. The purpose of this Appendix is to: 
 

(a) Enable the University to comply with its statutory obligations under the Act with 
respect to Personal Information; and 

 
(b) Ensure that, as a service provider, the Consultant is aware of and complies with its 

statutory obligations under the Act with respect to Personal Information. 
Collection of Personal Information 
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3. Unless the Agreement otherwise specifies or the University otherwise directs in writing, the 
Consultant may only collect or create Personal Information that is necessary for the 
performance of the Consultant’s obligations, or the exercise of the Consultant’s rights, 
under the Agreement. 

 
4. Unless the Agreement otherwise specifies or the University otherwise directs in writing, the 

Consultant must collect Personal Information directly from the individual the information is 
about. 

 
5. Unless the Agreement otherwise specifies or the University otherwise directs in writing, the 

Consultant must tell an individual from whom the Consultant collects Personal Information: 
 

(a) the purpose for collecting it; 
 
(b) the legal authority for collecting it; and 
 
(c) the title, business address and business telephone number of the person designated 

by the University to answer questions about the Consultant’s collection of Personal 
Information. 

 
Accuracy of Personal Information 
 
6. The Consultant must make every reasonable effort to ensure the accuracy and 

completeness of any Personal Information to be used by the Consultant or the University 
to make a decision that directly affects the individual the information is about. 

 
Requests for access to Personal Information 
 
7. If the Consultant receives a request for access to Personal Information from a person 

other than the University, the Consultant must promptly advise the person to make the 
request to the University unless the Agreement expressly requires the Consultant to 
provide such access and, if the University has advised the Consultant of the name or title 
and Contact Information of an official of the University to whom such requests are to be 
made, the Consultant must also promptly provide that official’s name or title and Contact 
Information to the person making the request. 

 
Correction of Personal Information 
 
8. Within 5 business days of receiving a written direction from the University to correct or 

annotate any Personal Information, the Consultant must annotate or correct the 
information in accordance with the direction. 

 
9. When issuing a written direction under section 8, the University must advise the 

Consultant of the date the correction request to which the direction relates was received 
by the University in order that the Consultant may comply with section 10. 
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10. Within 5 business days of correcting or annotating any Personal Information under section 
8, the Consultant must provide the corrected or annotated information to any party to 
whom, within one year prior to the date the correction request was made to the University, 
the Consultant disclosed the information being corrected or annotated. 

 
11. If the Consultant receives a request for correction of Personal Information from a person 

other than the University, the Consultant must promptly advise the person to make the 
request to the University and, if the University has advised the Consultant of the name or 
title and Contact Information of an official of the University to whom such requests are to 
be made, the Consultant must also promptly provide that official’s name or title and 
Contact Information to the person making the request. 

 
Protection of Personal Information 
 
12. The Consultant must protect Personal Information by making reasonable security 

arrangements against such risks as unauthorized access, collection, use, disclosure or 
disposal, including any expressly set out in the Agreement. 

  
Retention of Personal Information 
 
13. Unless the Agreement otherwise specifies, the Consultant must retain Personal 

Information until directed by the University in writing to dispose of it or deliver it as 
specified in the direction. 

 
Use of Personal Information 
 
14. Unless the University otherwise directs in writing, the Consultant may only use Personal 

Information if that use is: 
 

(a) for the performance of the Consultant’s obligations, or the exercise of the 
Consultant’s rights, under the Agreement; and 

 
(b) in accordance with section 13. 

 
Disclosure of Personal Information 
 
15. Unless the University otherwise directs in writing, the Consultant may only disclose 

Personal Information inside Canada to any person other than the University if the 
disclosure is for the performance of the Consultant’s obligations, or the exercise of the 
Consultant’s rights, under the Agreement. 

 
Inspection of Personal Information 
 
16. In addition to any other rights of inspection the University may have under the Agreement 

or under statute, the University may, at any reasonable time and on reasonable notice to 
the Consultant, enter on the Consultant’s premises to inspect any Personal Information in 
the possession of the Consultant or any of the Consultant’s information management 
policies or practices relevant to its management of Personal Information or its compliance 
with this Schedule and the Consultant must permit, and provide reasonable assistance to, 
any such inspection. 



 

CSA v Nov 2016 Consulting Services Agreement v Nov 2016.docx 

 
 
Compliance with the Act and directions 
 
17. The Consultant must in relation to Personal Information comply with: 

 
(a) the requirements of the Act applicable to the Consultant as a service provider, and 
 
(b) any direction given by the University under this Appendix. 

 
18. The Consultant acknowledges that it is familiar with the requirements of the Act governing 

Personal Information that are applicable to it as a service provider. 
 
Notice of non-compliance 
 
19. If for any reason the Consultant does not comply, or anticipates that it will be unable to 

comply, with a provision in this Appendix in any respect, the Consultant must promptly 
notify the University of the particulars of the non-compliance or anticipated non-
compliance and what steps it proposes to take to address, or prevent recurrence of, the 
non-compliance or anticipated non-compliance. 

  
Termination of Agreement 
 
20. In addition to any other rights of termination which the University may have under the 

Agreement or otherwise at law, the University may, subject to any provisions in the 
Agreement establishing mandatory cure periods for defaults by the Consultant, terminate 
the Agreement by giving written notice of such termination to the Consultant, upon any 
failure of the Consultant to comply with this Appendix in a material respect. 

 
Interpretation 
 
21. In this Appendix, references to sections by number are to sections of this Appendix unless 

otherwise specified in this Appendix. 
 
22. Any reference to the “Consultant” in this Appendix includes any sub-consultant or agent 

retained by the Consultant to perform obligations under the Agreement and the Consultant 
must ensure that any such sub-consultants and agents comply with this Appendix. 

 
23. The obligations of the Consultant in this Appendix will survive the termination of the 

Agreement. 
 
24. If a provision of the Agreement (including any direction given by the University under this 

Appendix) conflicts with a requirement of the Act or an applicable order of the 
Commissioner under the Act, the conflicting provision of the Agreement (or direction) will 
be inoperative to the extent of the conflict. 

 
25. The Consultant must comply with the provisions of this Appendix despite any conflicting 

provision of this Agreement or the law of any jurisdiction outside Canada. 
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APPENDIX 5 

 
INITIAL SERVICES SCHEDULE 
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APPENDIX 6 

 
REIMBURSEMENT REQUIREMENTS 

 



 

CSA v Nov 2016 Consulting Services Agreement v Nov 2016.docx 

 

Department of Facilities Management  
Consultant Reimbursable Expenses Guidelines 

 
 
Direct Expenses 
 
Expenses incurred by the Consultant on behalf of the Memorial University related to the 
provision of the Consultant’s services and the production of instruments of services, such as 
computer models, drawings and specifications, as a result of designing, documenting, bidding 
and constructing a building shall be reimbursed at cost and not covered by professional fees.  
All reimbursable expenses shall be supported by copies of invoices for said costs. 
 
Reimbursable expenses shall include, but are not limited to: 

 Communication and shipping costs (long distance charges, courier, postage, dedicated 
web hosting, etc.); 

 Reproduction costs for plans, sketches, drawings, graphic representations and other 
documents; 

 Renderings, models, prints of computer-generated drawings, mock-ups specifically 
requested by the University; 

 Special computer modeling and documentation; 
 Certification and documentation costs for third party certification such as LEED; 
 Fees, levies, duties or taxes for permits, licences, or approvals for Authorities Having 

Jurisdiction. 
 
Travel 
 
All travel at University expense must occur by the most economical mode of transportation that 
is available and practical, while considering the purpose and the urgency of the trip. Reasonable 
expenses will be reimbursed at cost. No markup or overhead charge will be paid.  Consultants 
will be expected to follow the University policy Travel–General as applicable unless agreed 
otherwise. The policy is available at http://www.mun.ca/policy/site/policy.php?id=232.  In 
addition the following shall apply: 
 

1. Air travel should not exceed full economy fare. Business class (or equivalent) will not be 
reimbursed. 

2. Meal per diems shall be as set out in the policy for Per Diem Allowances. 
3. Alcohol will be not be reimbursed. 
4. Hosting expenses or other entertainment expenses will not be reimbursed. These are 

considered the consultants’ cost if incurred. 
5. Mileage within a 25 kilometer radius of the Consultant’s office is not considered a 

reimbursable expense.  Mileage will only be reimbursed for travel beyond this 25 
kilometer radius. 
 

 
 


